No. 10607. 


IN THE 


United States Circuit Court of Appeals 


POR THE NE CIRCUIT 


LESTER ARTHUR CORSON, 
Appellant, 


US. 


UNITED STATES OF AMERICA, 
Appellee. 


APPELLEE'S BRIEF. 


CHARLES H. Carr, 
United States Attorney. 


James M. Carter, 


F | L ED Assistant Umited States Attorney. 


OCT 9 - 1944 ARTHUR LIVINGSTON, 


Assistant United States Attorney. 


| . O'BRIEN, “ 
PAUL P.O cLer« United States Postoffice and 


Courthouse Bldg., Los Angeles (12), 
Attorneys for Appellee. 


Parker & Company, Law Printers, Los Angeles. Phone TR. 5206. 


TOPICAL-INDE.. 


PAGE 
eee eens snes se eee connie MMOs 1 
2 conc TNE (OME TUTE (1S Sa cc Z 
Wueemons presented by the appeal...............-...-..esencsecoecsesevasoee- 2 
SORES til SS ee ene ee eer 3 

[. 
Count II sufficiently charges an offense. (Answers to Ap- 
(Exe HUE GATE CONE 1) Fa eR 3 
IT. 


The Second War Powers Act properly and legally provides 
that the wilful performance of an act prohibited by an 
order issued pursuant thereto, viz., Ration Order 5C, con- 
stitutes an offense against the laws of the United States. 
(wie tow. ppelanrc foints Il, 111 and IV )..2.2.......220. 7 
Bio ge jpi CUR NGIE S00: 51 IE lean ee 7 
B. The Second War Powers Act and Ration Order 5C 

are constitutional as a legal and valid delegation of 

PONS? (egink oe nae ie nena ae ees 7 
(| nem second Wat Powers Act creates the crime 

Geiemere CUMIN LCD aoc oes Salk Loca eens nec ecdeee cd esaandedeneceees 10 


III. 

There was substantial evidence sustaining the charge; there- 
fore, there was no error in denying the motions for a di- 
fected veruiet. (Aaiswer to Appellant’s Pomt V)..........00.. is 

1 
The information was properly filed and such filing violated 


no rights of appellant. (Answer to Appellant’s Point VI).. 18 
Ne 


Appellant cannot question the sufficiency of the instructions 
because he made no request for further instructions or ex- 
cepted to those given on the ground of insufficiency nor 
was appellant denied due process of law. (Answer to Ap- 
Lt S JP OSU 8] (St aaa ae ermB =r core R ee erence 2 


SOS Ae ie i ee ye #) 


oe 
ul. 


TABLE OF AUTHORITI&S CITED. 


CASES. PAGE 
Azuma Kubo v. Unired States, 31 ff. (2d) 88................---22 6 
Dawn ©. Wrimed. States @o uw. (ed) S5UY.................. 20 
Bradshaw ve Unired Stawes, 15 EF. (2d) 970... ec... eecceeeetoeee 21 
Pro@e v. Berneria, 49 F. Supp. 7290... ea ° 
Brown v. United States, 257 Fed. 703, cert. den. 251 U. S. 
SO? _.oat......eereneueess.......... agen 20 
Deiainm v. Unwed Siewes, 10 F. (20) BOQ... cc: Diecast 6 
feagin %, \Mated. Srmes,.279~ Ped. N07... sce d 5 
Gilson +. Wirited ‘Staves, 258 Med. 588..............2 a. oe 
Come Unwed Sites, T1T (20) 7... ee 15 
fee +. Uined@ States, CO" r. Qed S07%. .,... oc 3 
lamacdetson wv. Branet6 |. Supp. 6622....c....22... eee 9 


Interstate Commerce Commission v. Cincinnati, N. O. & T. 
Pf. R. Company, 167 U. 5. 479, 42 L. Edi 283, 17 S Ci. ae ale 


iMewic®, United States, 74 l. (2 Slecnne eee 3 
Lanzetti v. New jersey, 306 U. S. 451, S3ele did. aap 59 S. 

Mt OS is sc ose cdceesccennensn--seerns eons 14 
Midugert v. Used States; 0h. (Od) 190.0... ee 
NMcNabls v. Uned States, let2 FP. (2d) SOM. eee 18 
Cemetedd v. Witte State’, 20°F. (2d) ZODL...............ccceeccecmees § 
Oneal v. United States, 140 F. (2d) 908, eer. dem 321 Lh &. 

Gwe) Mp....2........... ae ee aa ee 9 
revers y. Wiited States, OF ‘Ped We7 swe... ccs cee 
omnes: Wniféd States, 298 di. A/5 ee: ek 18 
r. Tein y. Wmittd States, 178 FF. (2d) O06... 6 


Seventh National Bank v. Shenandoah [ron Company, 35 Fed. 
436 _ 17 


i i i nie ee ee et es 


Shreweport .ingraving Co. +. Unived States; 13 F. (2d) 22a. IA 
ager a. Utiied States, ite i. (ott) BOB............20...... 20. 5 


iil. 


PAGE 
Mea sites v. Gasey, 24/ Wed. 362...............--.0Wsecscteetiniens 5, 42 
mised! States’ v. Laton, 144 U. S. 677, 36 L. Ed. 591, 12S. Ct. 
ctl. asceegescorst Used SE enc ine eee pamnee 13 
ited States v. Grimaud, 220 U. S. 506, 55 L.Ed. 568, 31 
eae OE eo asada cccnsancoaeenee-vaceaatdus Ges ease 11, 38 
iWamredmeotates: vy. elley, So F. (2d) 00/..............0002.c See 18 
ened States v. Mavielia, 52 F. Supp. 946.......000..00.0cc 9, 14 
lenmmcad states v. Powlowski, 270 Fed. 285...22....cccc.ccccccccceccecceceeese 18 
Witited= States v. Ramdall, SO F. Supp. 139.0... 8, 10 
Wimitedmorates  Voeixanadall tt F. (2d) ZO... cccccec...cceccsetetieeseds 8, 14 
Winted States v. Smull, 236 U. S. 405, 59 L. Ed. 641, 35 S. 
lig CBRE! Soke OSES A 12 A 13 
(ied States vy. otrobach, 48 Fed. 902.....0.2.ccco. co cccccccccesceceeceees. 3 
iitvcdeortes v, lire Center, 50 F. Supp. 404..........00000040. 9 
Mitivedeotates v. Wight, 48 F. Supp. 687...-.........-..ccccccsesssesoeeees 9 
Preemie mlenmed States, 3 F. (2d) 864... ceccccccsccceeceec eres 20 
pamrcmremmmed otaues, 2/2 Fed. 967.............---ccscsocseesccssssereccenseeoes 6 
STATUTES. 
(oe Sal [ee Ee 0) a 22 
i cial (Coole 2 SAC. (0)e) 2. ae eee ere 19 
PI GO 9990s. 5a ccckincncan-sneesssnaccnoaeessuasedescenenseneneseeneesivsulilleee: 18 
onal Cock, See, 1225 o/h i aa eet er 19 
WO HS CIE Z O18. concen cece. cascdacecenacennssonoscsalWudilcderesesnscecesedne 19 
Peo al Code See. 155. iis: atte asses aaa Danae Hoe ne aon mene EET 19 
eo CCC SS CC, 6 2 he a een 19 
Public Ibaw 507, 77th Congress, Title 3, Sec. 301 (5): 50 U. 
Poy ES) IOS 2 . +4 


memonmerder SC (7 ©. R. 9135), Sec. 13999.8177(b)_..-..0, 
Penommerieres®, occ, 1395K7551 (2) (20)... ccc eeeeteceesescenereees 7 


iv. 


Rules of the Supreme Court, Rule TTD... 2... smeca sepeneecesnesees 1 


Second War Powers Act (Public Law 507, 77th Congress, 2nd 


Seac.'WMiarch 24, \OMP)..ccics:n.....000 ae ee l 
Second War Powers Act of 1942 (Public Law 507, 77th Con- 

gis, 2a) Sevs.), Titel], Sec, Z (a) (9).............. ee 7, 11, 14 
Gueond War Powers Aer, Swe. 2(@)(8) .........c04......... Se 1] 
Second War Powers Act (50 U. S. C. A. App., See. 600 -et 

WO) cco 1 ee Z 
(Gaited States Cotle ‘Stec. ado! nucle eee l 
OS. Wiited States Gode, Ste. 723a........0c..cemee eee ] 
iimted Statts. Code Anriotated, See. 59 Le... 2c. 0 ee. - ee es 18 
United States Constitution, Fifth Asmendni@fit ........22............28 18 

TEXTBOOKS. 


Hieek’s Waw Dictionary (3d Ed.), p. (98.2.2... ee 17 


No. 10607. 


IN THE 


United States Circuit Court of Appeals 


PO THE wnt CIRCUIT 


LESTER ARTHUR CORSON, 
Appellant, 


US. 


UNITED STATES OF AMERICA, 
Appellee. 


APPELLEE'S BRIEF. 


Jurisdiction. 


Appellant, as defendant below, was charged with the 
wiglaniom of the Second War Powers Act (Public Law 
BY7, //7in Congress, 2nd Sess., March 27, 1942) atid Sec- 
tion 1394.8177(b) of Ration Order 5C (7 F. R. 9135) 
as amended, issued pursuant to said Act. [R. 4]. He was 
found guilty by the jury |[k. 54] and the entry of judg- 
ment of conviction and order denying motion for new 
trial were made on November 9, 1943 [R. 30, 31]. No- 
fice of appeal was made on the same day {R. 33]. The 
fumedienon of This Coure rests on 28 U. dS. C. seerions 
225 and 723a: Rule II] of the Rules of the Supreme Court 


in criminal cases. 


= 
Statement of the Case. 


It is assumed that pages 1-3, inclusive, of Appellant’s 
Opening Brief, contain appellant's Statement of the Case. 
In so far as the same relates to some of the proceedings, 
it is correct: but in so far as it relates to facts, 1t presents 
matters entirely immaterial to the appeal. Rather than to 
point out the immateriality of the facts and place them in 
their proper chronological order and perspective, appellee 
will in its Point II] succinctly set out the material facts 


surrounding the actual commission of the crime. 


Questions Presented by the Appeal. 


1. JS the Second War Powers, Act (50°. S (ae 
App., Section 600 et seq.) constitutional? 


2. Is the commission of an act prohibited by Ration 
Order 5C, issued pursuant to and after the passage of the | 


Second War Powers Act, a crime? 


3. Does Count Il of the information filed against ap- 


pellant sufficiently charge a crime? 

4. Was the information properly filed ? 

5. Was the evidence sustaining the charge sufficient so 
that Motions for a Directed Verdict were properly denied? 


6. Can appellant question the sufficiency of the in- 
structions where he never requested further instructions 
hor excepted to those given on the ground that they were 


insufficient ? 


= 


ARGUMENT. 


h. 
Count II Sufficiently Charges an Offense. 
(Answer to Appellant’s Point I.) 


Appellant cites twenty-nine cases’ as authority to sup- 
port his argument that Count Two of the Information 
fails to state an offense against the laws of the United 
States (Br. 4). The consensus of those cases may be 
stated in the words of this Court’s opinion in Peters v. 
Uimited States, 94 Fed. 127, wherein it is said at page 131: 

“Every indictment should charge the crime, which 
is alleged to have been committed, with precision and 
certainty. and every ingredient thereof should be ac- 
curately and clearly stated; but where the offense is 
purely statutory, and the words of the statute fully, 
directly, and expressly, without any uncertainty or 
ambiguity, set forth all the elements necessary to con- 
stitute the offense intended to be punished, it is suff- 
cient to charge the defendant in the indictment with 
the acts coming fully within the statutory description, 
in the substantial words of the statute. Ledbetter 
wU. 5. 170 'U. S. 606,610, 18 Sup. Ct. 774, amd wa- 
thorities there cited; 10 Enc. Pl. & Prac. 483, and 
authorities there cited. 


=“ + * Wany of them |indictheiits| might, 
doubtless, have been made more definite and clear. 
Our object will be to get at the merits, if any 
there be, of the numerous objections urged, — to 
ascertain whether the defendant has been prejudiced 
by the course pursued by the court: whether any of 
his legal rights has been invaded or violated; and to 


lKerns v. United States (C. C. A. 10), 74 F. (2d) 351, is erroneously 
cited as appearing at page 251. United States v. Strobach (C. C. WMD), 
48 Fed. 902, is erroneously’ cited in Volume 28. Hale v. United States 
(Cc. C. A. 4), 89 F. (2d) 578, is erroneously entitled Hall. 


ttl 


brush away the cobwebs of pure technicalities with 
which the trial of the case, as in all criminal cases, 
seems to be surrounded. 

“The true test of the sufficiency of an imdictment is 
not whether it might possibly have been made more 
certain, but whether it contains every element of the 
offense intended to be charged, and sufficiently ap- 
prised the defendant of what he must be prepared ta 
meet: and, in case any other proceedings are taken 
against him for a similar offense, whether the record 
shows with accuracy to what extent he may plead a 
former acquittal or conviction. U. S. v. Simmons, 
06 UW. S. 362: U. S. -v. Carll, 905 U.S. 612-2 
v. Hess, 124 U. S. 483, 8 Sup. Ct. 571; Pettibone 
y. U. S., [98 U. S. 197, 15 dup. Ct S42; Pome 
y. U. S., 155 U. S. 438, 15 SupeCt. 4s, Baga 
vy W. S:, 153 U. dS. 58% 587, 566, le Sa wae 
934, 9389; Batchelor v. U. S., 156 U. S. 426, 15 Sup. 
Ce. 446; Cochran v. U. 5., 1570. SS. 286, ZA ae 
Sup..*Ct, 628." 


With those general observations in mind, the grounds 


urged by appellant are obviously not well taken. 


The Information is in the language of the statute*® and 


order® allegedly violated. The Information refers specifi- 


2Public Law 507, 77th Coneress, Title 3, Section 301 (5); 50 U. S. C. 
A., App. 633: “Any person who willfully performs any act prohibited, or 
willfully fails to perform any act required by any provision of this sub- 
section (a) or any rule, regulation, or order thereunder, whether heretofore 
or hereafter issued, shall be guilty of a misdemeanor, and shall, upon con- 
viction, be fined not more than $10,000 or imprisoned for not more than 
one year, or both.” 


3Ration Order 5C, Sec. 1394-8177(b) : “No person shall transfer or assign 
and no person shall accept a transfer or assignment of any coupon book 
or any bulk, inventory or other coupon (whether or not such book was 
issued as a ration book and whether or not such coupon was issued as a 
ration or as part of a ration book) or other evidence, except in accordance 
with the provisions of Ration Order No. 5C.° Note: Appellant does not 
correctly quote the section at page 7, Statement of Jurisdiction. 
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cally to the forbidden conduct, 7.c., the wilful transfer 
and assignment of coupons in a manner other than in 
accordance with the provisions of Ration Order 5C, and 


cites the particular statute and order. 


Upon what authority appellant can support his state- 
ment that the accused and the court did not know what 
law or order accused is charged with violating is not 
known and is certainly not disclosed in his brief. Ap- 
parently appellant would have the United States set out 
the particular order hhaec wverba. That, of course, need 
not be done as the Courts will take judicial notice thereof. 


Umeited States v. Casey (D. C. E. D.-Ohio, 1918), 
247 Fed. 362. 


The requirements enunciated in the Peters case were 
entirely satisfied. The Information here charged the de- 
jendant with the offense in the language of the Second 
War Powers Act and the applicable order promulgated 
pursuant to said Act, with sufficient description to inform 
the defendant of the knowledge of the offense charged 
and the cause of the accusation and with such certainty 
that he could prepare his defense and plead the judg- 
ment in bar in subsequent prosecution for the same offense. 
That 1s enough. 


Taglar wy. United States (C. C. A. 9, April 26, 
1944), 142 I. (2d) 808; 

Fegm v. Umted States (C. C. A. 9. 1922), 279 
ped, 107: 


Olmstead «. Umted. States (C. C. A. 9, 1928), 29 
Weed 239); 


~~ 


Vowiy v. United States (C.°C. A. 9, 1921), aye 
Fed. 967; 

Dellaira v. United States (C. C. A. 9, 1926), 10 
F. (2d) 105 

F, Ruffino v. United States (C. C. A. 9, 1940), 114 
F. (2d) 896. 


It is sufficient to charge a statutory crime in the words 
of the statute where, as here, the words themselves freely, 
directly and expressly, without uncertainty and ambiguity, 
set forth all the elements necessary to constitute the of- 


fense intended to be punished. 


Asuma Kubo v. Untted States (C. C. A. 9, 1929), 
on. (2d) Ce. 


As a matter of fact, appellant does not, as he cannot, 
urge that the Information fails to state every element of 
the offense charged, that he did not know what he had to 
meet, or that the regulation does not show with accuracy 
the extent to which he may plead the conviction. Appel- 
lant seems to make only one complaint: he did not know 
the nature and cause of the accusation because he could 
Not, or it was dificult to, find the statute or Grderm ‘sien 
a complaint obviously has no merit. If appellant in good 
faith could not find the statute, he could have secured the 
same through a Motion for Bill of Particulars. It is 


significant that he did not make such a motion. 
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JUL. 
The Second War Powers Act Properly and Legally 
Provides That the Wilful Performance of an Act 


Prohibited by an Order Issued Pursuant Thereto, 
Viz., Ration Order 5C, Constitutes an Offense 
Against the Laws of the United States. (Answer 
to Appellant’s Points II, III and IV.) 


A. APPELLANT’S POSITION. 


A direct criminal sanction for the enforcement of 
rationing regulations and orders is provided in the Secorid 
War Powers Act of 1942 (Public Law 507, 77th Con- 
gress, 2nd Sess.), Title III, Section 2 (a)(5) (See foot- 
note 2). Therefore, direct criminal prosecution can be 
brought against any person who has violated any ration- 
ing order or regulation even though such order or regula- 
tion was not issued until after the effective date of the 
Act, of March 27, 1942. It should be carefully noted 
herein that the information charges not only a violation 
of the provisions of an order but also a violation of the 
Second War Powers Act itself by so stating specifically 
and further alleging that the defendant acted ‘“‘contrary 
to the form of the statute in such case made and pro- 


vided.” [R. 4]. 


B. Tur Seconp War Powers Act AND RATION ORDER 
SC ARE CONSTITUTIONAL AS A LEGAL AND VALID 
DELEGATION OF POWER. 

The provisions of the Second War Powers Act, pursu- 
ant to which Ration Order 5C was issued, through the 

Office of Price Administration, are not unconstitutional 


as an invalid delegation of power. 


= = 
In United States v. Randall (D. C. E. D. N. Y., 1943), 


50 F. Supp. 139, the court was confronted with the con- 
stitutionality of the particular ration order and_ section 


thereof to be considered herein. The court therein stated: 


“The purpose of this enactment was to promote 
the general welfare and allocate the control of gaso- 
line supply that was necessary for the defense of the 
United States. The President could not fulfill these 
functions individually but had to do so through vari- 


ous agencies. 


“The Executive Orders of the Present of the 
United States, and the rules and regulations pre- 
scribed by the administration ofhce of Price Ad- 
ministrator issued pursuant thereto, are valid and 
effectual and do not violate any provision of the 
Constitution of the United States or any laws of the 
United States.” 


That decision was appealed to the Cireuit Court, and in 
Umted States v. Randall (C. C. A. 2, 1944,) 140 F. (2d) 


70, the lower court was affirmed in the following words: 


“(1) Subséction (a) (2) of setmon 2 Uf Get on 
June 28, 1940, as amended by Second War Powers 
Act of 1942, $301. section 633, 50 U. SG Hh. AB 
pendix, provides that whenever the President ‘is 
satished that the fulfillment of requirements for the 
defense of the United States will result in a shortage 
in the supply of any material or of any facilities for 


* * 


defense ** he may allocate such material or 


facilities in such manner as ‘he shall deem necessary 
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Or appropriate in the public interest and to promote 
the national defense.’ Other provisions authorize 
the President to obtain such information, require 
such reports and make such investigations as he may 
in his discretion think necessary or appropriate to 
the enforcement or administration of the subsection 
and to exercise his powers and discretion through 
subordinates. He did so through the Office of Price 
Administration. We entertain no doubt that the 
standard which the statute sets up is amply sufficient 
to meet the claim of invalid delegation. See McKin- 
ley v. United States, 249 U. 5S. 397, 399, 39 S. Ct. 
324, 63 L. Ed. 668, Avent v. United States, 266 U. S. 
Iie, ao 5. Ct. 84,09 L. Ed. 202.” 


In Umied States v. Maviglia (D.C. N. J., 1943), 52 F. 
Supp. 946, the defendant was charged with violation of 
Section 1394.8177(c)} of Ration Order 5C. The Court 
therein found the Second War Powers Act and the Regu- 


lation constitutional. 


See also: O'Neal v. United States (C. C. A. 6, 1944), 
hae ee ( 2a ONS, cert. dem. 321 U. dS. jo. 2] wii; Foam 
aerson ©. Dryaw (D.C. S. D. Calif., 1942) ;.46 F. Supp. 
652; Umeted States v. Tire Center (D. C. Del., 1943), 50 
I. Supp. 404 (all regarding tire rationing regulations) ; 
(Jnited States v. Wright (D.C. Del., 1943), 48 F. Supp. 
687 (regarding Ration Order No. 3): Brown 7. Bernstein 
(pC mM. dD. Pa... 1943), 49 F. Supp. 729 (recarding 


meat rationing). 


= = 


C. THe Seconp War Powers ACT CREATES THE 
Crime CHARGED HEREWITH. 

It is apparent that appellant must limit himself to the 
argument that the Second War Powers Act did not au- 
thorize the Ration Order 5C because the penal provisions 
therein did not make a crime the particular acts which 
appellant is accused of doing. Such a limitation 1s forced 
upon appellant when his statements and authorities in 
Points I], H]1 and IV are analyzed. Point 1] 1s bottomed 
on the statement that, “There are no penal provisions in 
the Second War Powers Act of March 27, 1942 relating 
to the matters herein charged” (Br. 6). Appellant cannot 
be overlooking the section of the Act making it a crime 
tor any person “who willfully performs any act pro- 
hibited * * * by any provision of this subsection (a) 
or any rule, regulation or order thereunder, whether here- 
iofore or hereaftcr issued, * * * shall be guilty of a 
misdemeanor, and shall, upon conviction be fined not more 
than $10,000 or imprisoned for more than one year, or 
both,” (emphasis supplied). The act manifestly makes 
criminal the willful performance of any act prohibited by 
Ration Order SC.“ Point LL] states (Br. 7) that “Vins 
Order cannot make criminal that which the statute itself 
does not make criminal.” Point IV (Br. 9) argues that 
the Act does not define the crime and therefore any at- 


tempt to create a crime by regulation ts illegal. 


Appellant in attacking the instruction given by the Dis- 
trict Court (Br. &) discloses the heart of his argument 


4Appellant does not contend that Ration Order 5C was not properly 
promulgated in accordance with the Second War Powers Act. For a= his- 
tory of Ration Order 5C and the sequence of events whereby it was issued 
by the Office of Price Administration see United States v. Randall, 50 F. 
Supp. 139. 
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when he states that the instruction was erroneous because 
the Second War Powers Act ‘did not require the perform- 
ance or forbid the performance of any act charged” nor 
“did the act make the performance or non-performance of 
such act or such regulation an offense.” 


The Second War Powers Act provides that “whenever 
the President is satished that the fulfillment of require- 
ments for the defense of the United States will result in a 
shortage in the supply of any material or of any facilities 
ior defense or for private account, or for export, the 
President may allocate such material or facilities in such 
manner upon such conditions and to such extent as he 
shall deem necessary or appropriate in the public interest 
and to promote the national defense.’ Further, the Act 
(Section 2(a)(8)) clearly authorizes the President to 
delegate that power. 


Meis not tie Ration Order 5C but the Second War 
Powers Act in Section 2(a)(5) which creates the par- 
ticular crime. The legality of such a position is well estab- 
lished by the authorities. In United States v. Grimaud 
epee). 227 U.S. 506, 55 L. Ed. 563, 31'S. Ct. 480) Ge 
Court considers the entire matter of Congressional right 
to provide general regulations for various and varied de- 
tails. In it the following opinion is stated at page 521: 

“Tt is true that there is no act of Congress which. 
in express terms, declares that it shall be unlawful 
to graze sheep on a forest reserve. But the statutes, 
from which we have quoted declare, that the privilege 
of using reserves for ‘all proper and lawful purposes’ 
is subject to the proviso that the person so using them 
shall comply ‘with the rules and regulations covering 
such forest reservation.. The same act makes it an 
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offense to violate those regulations, that 1s, to use 
them otherwise than in accordance with the rules 
established by the Secretary.” 


“A violation of reasonable rules regulating the use 
and occupancy of the property 1s made a crime, not 
by the Secretary, but by Congress. The statute, not 
the Secretary, fixes the penalty.” 


ane at page 523: 

“The Secretary did not exercise the lemitigime 
power of declaring the penalty or fixing the punish- 
ment for grazing sheep without a permit, but the 
punishment is unposed by the act itself. The offense 
is not against the Secretary, but, as the indictment 
properly concludes, ‘contrary to the laws of the 
United States and the peace and dignity thereof.’ ” 


In United States v. Cascy (D. C. Ohio, 1918), 247 Fed. 
362, the Court in considering a demurrer and motion to 
quash an indictment for violation of a regulation of the 
Secretary of War promulgated pursuant to the Selective 
Service Act, at page 365. states: 


“The regulation promulgated by him does not de- 
clare its violation a punishable offense. It is the act 
of Congress which declares that the violation of such 
regulation after its promulgation shall constitute a 
misdemeanor by the person transgressing it, and that 
he shall be fined or imprisoned, or both, as a penalty 
therefor. United States v. Breen (C. C.), 40 Fed. 
402: Railroad Co. v. Coninwéssioners, 1 Ohio St. 77; 
88, 89: Union Bridge Co. v. United States, 204 U. 5. 
564,27 Sup. Ct. 367, 51 .L. Ed. 323; Dastervignes, ¥. 


st 


Wited States, 122 Wed. 30, 58 C. C. A. 346 (C. C. 
Ay 9); United States v. Ormsbee (D. C.), 74 Fed. 
abv.” 


Appellant cites two cases in support of the statement 
that ‘‘a regulation cannot make its violation a criminal 
offense in the absence of a statute making it an offense” 


(er. 3). 


The case of the /uterstate Commerce Commnussion v. 
Concwmnatt, N.O.G 7. P. k. Company (1897), 167 U. S. 
479, 42 L. Ed. 243, 17 S. Ct. 896, concerns the jurisdic- 
tional power of the Interstate Commerce Commission to 
make a certain order and is not a criminal action. It is 
seen at once that that case is not in point. The case of 
Umied States v. Eaton (1892), 144 U. S. 677, 36 L. Ed. 
pom, 2 >. Ct. 764 is a criminal action, but the cirewm- 
stances therein do not fit the instant cause because, as 
clearly pointed out in the Grimaud case, the Eaton case 
can be distinguished on the ground that therein the act 
made criminal the failure to omit any of the things ‘“‘re- 
quired by law,’ whereas in the instant cause the Act 
makes criminal the doing of things prohibited by “any 
rule, regulation or order thereunder whether heretofore or 


hereafter issued.”’ 


As Stated in Unated States w. Srul/ (1915), 236 U. 5S. 
feo TL. kd. 641, 35 S. Gt. 349, the only question i¢ 
whether the regulation was one that could be imposed, 


and an inquiry into that matter is divided into two 
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branches: (1) Was the regulation addressed to the en- 
forcement of the laws? (2) Was it inconsistent with any 
specific provision of the statute? That Ration Order 3C 
could be imposed has already detinitely been decided in the 
Randall cases, supra, and the Maviglia case, supra. See, 
also: Shreveport Ingraving Co. v. United States (C. C. 
A. 5, 1944), 143 F. (2d) 222. 

In Point IV appellant cites three cases’ as authority for 
the proposition that the statute itself must contain all the 
elements of the offense so clearly that men of common 
understanding may know the conduct forbidden. But 
what these cases really hold 1s that the criminal statute 
cannot be so vague that men of common intelligence must 
guess at its meaning. Such a situation is not present here 


nor does appellant contend that it 1s. 


In conclusion, to paraphrase the closing words of the 
opinion in United States v. Randall (C. C. A. 2, 1942), 
supra, how it can seriously be argued that the violation 
of the ration order is not a criminal offense passes our 
comprehension in view of Section 2(a)(5) of the Second 
War Powers Act. It is not necessary that the congres- 
sional act specifically forbid the exact conduct so long as it 
forbids the conduct prohibited by an order properly issued 


pursuant thereto. 


5Lansetti wv. New Jersey is reported in 306 U. S. 451, 83 L. Ed. 888, 59 
S.Ct, Ge: 


HTT, 


There Was Substantial Evidence Sustaining the 
Charge; Therefore, There Was No Error in De- 
nying the Motions for a Directed Verdict. (An- 
swer to Appellant’s Point V.) 


It has been settled by this Court that, on motion for a 
directed verdict for defendant in a criminal case, if there is 
‘proper, legal, competent or substantial evidence sustain- 
ing the charge,’ ‘it should be submitted to the jury. 
Mangent.v. Umited States (C. C. A. 9, 1935), 80 F. (2d) 
199, 202; Gorin v. Umted States (C. C. A. 9, 1940), 111 
F. (2d) 712. The government presented such evidence 
at the trial, and the District Court committed no error in 
denying appellant's motions for a directed verdict. 


Before briefly considering that evidence, we wish to 
point out that appellant’s remarks concerning the evidence 
(Br. 2, 3, 10-12) are replete with erroneous and imma- 
terial statements. The jury found the issues in favor of 
the government and reargument concerning defense matter 
is impertinent.© Further, some of the matters urged are 
bottomed upon points not raised at the trial or in this 
appeal.’ 


The case presented by the government proved the fol- 
lowing facts material to the present issue: 


John FE. Foster and Jona H. Taylor, two OPA investi- 
gators (hereinafter referred to as “investigators’’). 


6The continual emphasis upon Thompson's sentence (Bro 3, 11); the 
mention that he was an ex-convict (Br. 2, 10); and the statement about 
his wanting to help (Br. 3, 12), have no proper place in this cause at this 
time. 


7E.g.. no error is specified that the warrant should have been quashed 
because the arresting officers had no authority to make the arrest. 
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searched one Edgar Ie. Thompson and his wife and his 
car at about 6:30 p. m., September 2, 1943, and found no 
gasoline rationing coupons of any kind in their possession 
or in the car [R. 71, 99]. The two investigators then 
followed Thompson, who, with his wife, drove in their 
car to 8801 Sunset Boulevard [R. 71, 85]. The investi- 
gators were in their own car and had Thompson under 
observation at all times [R. 71]. Thompson parked his 
car next to the above address which was a used car lot 
rR. 72]. The investigators parked their car across Sun- 
set Boulevard [R. 72]. Thompson got out of his car, 
went to the lot adjoining 8801, talked to the man there 
[R. 72]. Defendant Corson then drove up, walked over 
to Thompson and the other man [R. 73]. No contact was 
made among any of the three [k. 73]. Thompson and 
Corson returned to the lot at 8801 [k. 73]. Corson went 
to the back of the lot [R. 73], returned to Thompson and 
handed him a white, folded package which Corson had 
taken from his inside coat pocket [R. 74]. Thompson put 
the package in his right, outside coat pocket [R. 74, 101]. 
The investigators immediately started their car, proceeded 
across the street, got out of the car [R. 74]. Taylor took 
from Thompson's right, outside coat pocket the said 
package consisting of four sheets of gasoline coupons, 
totalling 800 type “TT” coupons [R. 75, 76, 100]. From 
the time the investigators had searched Thompson at 6:30 
p.m. until Taylor took the coupons out of Thompson's 
pocket, Thompson had never been out of the vision of 
either investigators “even for a second” [R. 75]. 

While immaterial, it should be pointed out for the elari- 
fication of the Court that Thompson had seen Corson 
cice in the same day. The first time he saw him, nothing 
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material occurred [R. 83, 89] and afterwards he was 
actually out of the sight of the investigators [R. 89], but 
the second time was the time that the transfer alleged in the 
Information took place. It was just prior to this last 
visit that Thompson, his wife and his car were searched 
and from that time until the investigators took the coupons 
from his person after Corson had transferred them to him 
he was continually in the sight of the investigators 


[R. 89]. 


Appellant’s claim that the Court should have directed 
the verdict is based upon two matters: 


1. Appellant states that “‘At no time did the officers 
ever find or actually see any coupons in the possession of 
Corson” (Br. 11). That statement is palpably erroneous. 
The investigators saw Corson hand the folded “package”’ 
to Thompson—who, they knew, had no coupons on him— 
and when they took this “package” which Thompson had 
placed in his right-hand pocket, they found it to be 800 
type “TT” gasoline coupons. Thus, the investigators had 
seen the coupons actually in the possesion of Corson when 
he took them out of his pocket and handed them to 
Thompson. 


2. The government proved that Corson had violated 
Ration Order 5C when it proved that he had assigned and 
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transferred the coupons to Thompson. The word “‘as- 
signed’ means “to transfer.” Black’s Law Dictionary 
(3d Ed.), page 154; Seventh Nat. Bank v. Shenandoan 
iron Comipany (C. G. Va., 1887), 35 Fed. 436, 440. 
Ration Order 5C itself provides the definition of 
“transfer” in Section 1394.7551 (2) (40) thereof, wherein 


it is defined as to “sell, give, exchange, lease, lend, deliver, 
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supply or furnish.” The handing of the coupons from 
Corson to Thompson satisfies the requirements of the 
order. Even the definition proposed by appellant (Br. 
11), that the words “transfer and assign” mean the con- 
veyance of right, title or property, either real or personal, 
from one person to another, fits the facts herein and the 
jury was instructed on the particular point involved in the 


manner requested by defendant [R. 128, 134]. 


ey. 


The Information Was Properly Filed and Such Filing 
Violated No Rights of Appellant. (Answer to 
Appellant’s Point VI.) 


While appellant clazms in his Point VI (Br. 13) that, 
(a) the Information was not fled in accordance with 
Section 591, U.S. C. A., and Section 995, Pewal (Code ton 
California, (b) it was filed without reasonable and prob- 
able cause, and (c) the Fifth Amendment to the Consti- 
tution was violated, no authority 1s cited or argument 
made to show how or in what way the clams are correct 
or applicable to this cause. Appellee asserts that no rights 


to which defendant was entitled were violated. 


Section 391 of Title 18, U. S. ©. (to which appsiiagt 
refers, it is assumed) apples to State procedure for arrest, 
imprisonment, or bail and not to procedure in Federal 
Courts. McNabb v. United States (C. C. A. 6, 1948), 
a2 ft. (2d) GOS: Rothe. Whited States (C.°C. KG 
1923), 294 F. 475: Cf. United States v. Powlowski (D. 
C.@6. 2 Pa., 1981), 270 Fed. 285: Unwed Stager a 
hemes. C. A. 2, 1932), 55 F. Gad) G7, 
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The application of Section 995, Penal Code of Cali- 
fornia’ is equally untenable, assuming for argument that 
its effect must be examined. The section applies only to 
imdictments or informations. Every public offense in 
California must be prosecuted by indictment or informa- 
tion, except, among others, ‘offenses tried in municipal, 
justices’ and police courts.” Penal Code, Section 682. 
Those courts have exclusive jurisdiction of misdemeanors. 
Penal Code, Section 1462 (municipal courts), Section 
1425 (Justices’ courts), Section 1461 (police courts). 
Before those courts proceedings are commenced by com- 
plaint and no indictment or information is used. Penal 
Code, Section 1426. Therefore Section 995, applying only 
to indictments or informations, which are to be used only 
in felony cases, does not govern misdemeanors; as the in- 
stant cause is a misdemeanor, that section has no relevancy 
herein. 


Basically, appellant’s objection to the information seems 
io relate to the filing thereof on the grounds that (a) the 
verification did not show any reasonable or probable cause 
and (b) the court failed in its alleged duty to take evi- 


dence to see if such cause were present. That objection 


8§095. The indictment or information must he set aside hy the court in 
which the defendant is arraigned, upon his motion in either of the following 
cases : 


If it be an indictment: 


}. Where it is not found, indorsed, and presented as prescribed in this 
code. 


Jf it be an information: 

1. That before the filing thereof the defendant had not been legally 
committed by a magistrate. 

2. That the defendant had heen committed without reasonable or prob- 
able cause. 
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is instantly disposed of by the case of Wagner v. United 
States (C. C. A.9, 1925), 3 F. (2d) 864, wherein it Gaae 
stated : 


“On the presentation of the case in this court, how- 
ever, the plaintiffs in error ratsed the additional ques- 
tion of the jurisdiction of the court below, on the 
ground that the information was not based on prob- 
able cause, as required by the Fourth Amendment to 
the Constitution, nor upon a finding of probable cause 
by any court, judge, or commissioner, nor upon any 
preliminary hearing to ascertain whether there was 
probable cause. 


“Thi$ and other courts have held that the verifica- 
tion of an information is not required by any statute, 
and that it is only where the issuance of a warrant 
of arrest is sought upon this information that there 
must be an affidavit of one who knows the facts. 
Weeks v. Unired States, 216 Fk. 292, 132 C. °C. Oe. 
#36, ty. R. A. 1975B, 65h, Aah. Cas. DOLWC, Ge: 
Brown vy. United States,.257 F. 703, 168 C. C. 
653: Carney v. Unrted states (C. C. 28 ).325 Tai 
Farifielli v. United Statés (C. C. An), 297 3. aigee 
Here there is no question of the legality of a warrant 
of arrest, nor does it appear from the transcript that 
any such warrant was ever issued or applied for.” 


In the instant cause a warrant was applied for and 
issued, but the information was verified by the investi- 
gator as “true of his own knowledge’ [R. 5]. Such a 
verification fulfills constitutional requirements. Brown v. 
ited States (C. Ce A. 9, 1919), 257 ed. 703, cert. ote. 
2517S. 554; Cf. Bewm vw. Owited. States (C. C A. 9, 
1928), 28 IF. (2d) 509. Further, no motion to quash the 
warrant was ever made [R. 16]. 


a 


V. 


Appellant Cannot Question the Sufficiency of the In- 
structions Because He Made No Request for 
Further Instructions or Excepted to Those Given 
on the Ground of Insufficiency nor Was Appel- 
lant Denied Due Process of Law. (Answer to 
Appellant’s Point VII.) 


Appellant contends that the Court should have more 
fully and comprehensively instructed the jury concerning 
the provisions of Ration Order 5C because, as appellant 
believes, the order had been amended niore than one hun- 
dred times and the jury should have been told what it 
allowed or forbade. Appellee sees no merit in such a con- 
tention. 


However, whatever may be appellant’s present position. 
the trial court committed no error. Appellant did not re- 
quest any such charge as he now claims the court should 
have made {R. 133] nor did he take exception to any fail- 
ure to so charge [R. 130]. Until a request is presented 
there is no opportunity for the court to make a ruling, and, 
when no request is made, there ts no ruling. The trial court 
properly covered the issues and any failure to instruct 
cannot be assigned as error. Moreover, appellant did not 
assign as error the failure to so instruct [R. 142, 143]. 
Dradshaw v. United States (C. C. A. 9, 1926), 15 F. 
(a) 970. 


Appellant did not except to [R. 130] and assign as error 
|R. 143] the instruction given wherein Ration Order 5C 
was quoted. That such was not error has been herein- 
before discussed. At no time did appellant except to the 


giving thereof for the reason now proposed. For example. 
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in his grounds of appeal [R. 33], no such error was 
claimed. No error can therefore now be predicated. Local 
Rule 14(b); Gisow . Umied States (C. C. A. 2. 1919), 
258 Fed. 588. In this case it was stated: 

“On due request the trial judge might, and doubt- 
less would, have descended into greater particularity 
in respect of the overt acts charged and proven. But 
as a general proposition of law the charge was so 
plainly right as to need no justification; and in so far 
as it was insufficient or too general in respect of this 
particular case or these particular defendants, the 
exception did not fairly or at all direct the attention 
of the court to the insufficiency now complained of. 
The exception was not sufficiently definite to call the 
court's attention to the particular matter objected to, 
and give opportunity to correct it.” 


Conclusion. 


For the foregoing reasons, we contend the judgment 
below should be affirmed. 


Respectfully submitted, 
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